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MEASURE OF DAMAGES FOR UNFAIR 
COMPETITION. 





In the case of Wolf Bros. & Co. v. Ham- 
ilton-Brown Shoe Co., 206 Fed. 611, the 
Eighth Circuit Court of Appeals holds by 
a majority of two to one, that in a strict 
trade-mark case the infringer is held to ac 
count for profits accruing because of the 
unauthorized use of property right; and 
unfair competition in trade may under 
proper conditions, entitle the injured party 
to the same measure of relief. For this 
one state case, three Circuit Courts of Ap- 
peals cases, three federal Circuit Court 
cases and one English case are cited. Then, 
as following analogy in patent cases, there 
are cited four well-known Supreme Court 
cases. 

It is to be said of these last four cases 
that they do nothing more, so far as profits 
in infringement of patents are concerned, 
than declare the rule in equity, when some 
of these cases and many others decided 
by the same tribunal and by lower federal 


ccurts show in unbroken line that at law ft 


nothing can be recovered but actual dam- 
ages to patentee, irrespective of profits 
made by infringer, and such additional sum 
as may be allowed by the court by way of 
increase of damages punitive in their na- 
ture. 

As to the other cases cited, they were 
unpersuasive to Hook, C. J., dissenting, 
who said plaintiff offered no proof of dam- 
age. He dissects some of these cases, with 
the result of showing either that they do 
not sustain at all the proposition they are 
called to support, or, wherein they do, ex- 
pressions are merely dicta, all of them be- 
ing strict trade-mark cases, 

Judge Hook argues that there is a dis- 
tinction between infringement of a patent 
or trade-mark and tort in unfair competi- 
tion, in that there is a monopoly in the 
former, by reason of a sort of special prop- 





erty, while for a wrongful injury to busi- 
ness, damages is the ordinary rule and 
compensation, the ordinary measure of re- 
covery. Profits an infringer makes out of 
the use of a patent or trade-mark belong- 
ing to another “are recoverable in equity 
(not at law) according to the rule applied 
to a trustee who has wrongfully used trust 
property to his own advantage.” 

The learned Judge further says, speak- 
ing of wrongful injury to business, that: 
“When more than compensation is demand- 
ed, the reason must be found in statute or 
special circumstances; and when the latter 
are relied on they should be closely exam- 
ined, especially when as here, the doctrine 
is not fully settled in the law, but is argued 
from analogy. It is not enough to say un- 
fair competition is analogous to infringe- . 
ment of a trade-mark and profits are recov- 
erable for the latter. Unfair competition 
is a subject of modern origin, and its de- 
velopment, which is rapid, should proceed 
along lines of principle. Upon what theory 
is a plaintiff entitled to more than an in- 
junction and compensatory damages for 
injury sustained—a loss in his business?’ 

It seems to us that from the first there 
has been injected into our federal juris- 
prudence a curious contrariety, so to speak, 
by federal ruling in patent cases. A pat- 
entee was endowed with a sort of special 
property—the creation purely of statute— 
and for violation of his interest therein he 
was given, at first, an arbitrary three-fold 
damage and afterwards actual damages, 
with power in the court to increase to the 
limit of trebling them. If, instead, the 
statute had cut down the damages, arbi- 
trarily, to one-half or one-third of pat- 
entee’s loss, that would have been his 
maximum of right. It was prescribed that 
he could recover in an action ex delicto. 

Then it was provided that patentees couid 
resort to equity in protection of their spec- 
ial property and the Supreme Court estab- 
lished a different measure of damages, just 
as if ownership in special property stood 
like ownership in general property. In 
other words, equity did not follow the law 
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as to recovery, but made a rule for itself, 
upon a principle, savoring of indignation, 
that a court of equity would not punish 
tort-feasors. 

This has always seemed to us a curious 
announcement. A tort is not a tort when 
it is waived as such, and it is just as much 
the duty of a court, whether of law or 
equity, to repair a wrong when it is malic- 
iously or wantonly inflicted, as when a 
contract is violated. There is as little de- 
rogation from its dignity in one instance as 
the other, and one court differs from the 
other only in that there must be a special, 
incidental, reason for a court of equity to 
take the place of a court of law. But es- 
sential rights are supposed to be the same 
in both courts. 

But passing from this, does it not seem 
that this anomaly in patent, copyright and 
trade-mark law should remain where it 
originated and not revolutionize our system 
that rights in equity are the same as rights 
in law, because the former follows the 
latter ? 

If a man steals a purse and peculiar cir- 
cumstances arise which make it necessary 
for the loser to go into equity to make his 
remedy complete, shall he have a different 
recovery than he would obtain at law, so 
far as the amount is concerned? Certainly 
not. 

If one uses another’s property deriving 
profit therefrom, and the other may recover 
that profit in equity, should he not at law? 
lf the limit of his recovery at law, under 
a general principle of law, is his actual 
damage, should not this be the rule in 
equity? If statute made this the rule of 
right, may a court of equity prescribe some 
other rule. The law is not supposed to be 
based on any other rule than right, and at 
the beginning all of us were taught that it 
is only by reason of its universality that 
it is deficient. Equity in curing this de- 
ficiency applies its justice to particular cir- 
cumstances, It never antagonizes its prin- 
ciples. 

But the main opinion does not say that 
unfair competition entitles an injured party 





to profits made by the wrongdoer, but pecu- 
liar circumstances or proper conditions may 
so entitle him. With due respect we beg 
to say, that such an indefinite statement 
needs some explanation— the laying down 
of some rule as to when profits may be 
claimed and when not. We search the opin- 
ion in vain for anything on this point, and 
we also search ourself for any theory for 
laying profits cases on one side of a line 
and non-profits cases on the other side. 


If a business has built up good will, then 
it has built it up, and whether another 
willfully or inadvertently turns that good 
will to his profit he should or not account 
for that profit. If a man wantonly takes 
another’s horse and makes a profit out of 
the use of the horse, he is no more nor less 
bound to account for that profit, than where 
negligently—without due care and circum- 
spection—he so takes, uses and profits, the 
only difference being that the former may 
additionally have to pay punitive damages. 
Punitive damages have nothing to do with 
profits or compensation. They are what 
they are called. 

All of this, however, is apart from what 
Judge Hook says about interference with 
business being nothing more nor less than 
creating a claim for compensatory dam- 
ages, with, possibly, damages for punish- 
ment, according to the rule of their inflic- 
tion. 


The English case cited follows, dubitante, 
the rule of allowing profits in protection of 
what “is styled a common law trade-mark,” 
as distinguished from a registered trade- 
mark. ‘The doubt is whether this “is a 
species of property carrying with it all the 
rights and remedies incidental to property.” 

Judge Hook says: “A wrongful use of 
(what is not strictly a trade-mark) is a 
tort injurious to plaintiff’s business, but it 
is not an appropriation of a property right 


of which he has a monopoly.” In the very 


nature of things it would seem that there 
is not in such the equivalent of what is title 
in property or privilege or monopoly by 
statute. It is nothing but a presumption of 
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public favor which has not, supposably, 
been obtained by reason of any expense of 
money or effort, but presumptively has be- 
come annexed to one carrying on business 
for the profits he earns thereby. There is 
no consideration moving to the public in 
extending this favor, and it can claim no 
right to existence, unless it is to the wel- 
fare of the public that what has been grat- 
uitously accorded should be deemed prop- 
erty belonging to a donee. But whether 
this qualified interest in a donee may, by 
reason of interference with its enjoyment, 
give to him a right of action, it seems to us, 
first, that it is legal policy, not legal right, 
which fixes what is proper recovery there- 
for, and, second, what that recovery should 
be in a court of law, a court of equity 
also should recognize. To us it looks like 
an interference with a licensee and damage 
to the licensee, not profit another earns, is 
more expressive of legal policy, if any an- 
alogy to patent rights may control. Patent 
statute has said that in equity profits or 
damages may be asked, but this election is 
confined as expressed, while general pol- 
icy prescribes damages as - distinguished 
from profits. It was not meant to say in 
a general way that equity need not follow 
the law. 








NOTES OF IMPORTANT DECISIONS. 





REMOVAL OF CAUSES—PROPER DIS. 
TRICT TO WHICH REMOVAL MAY BE 
MADE.—It was settled in ex parte Wisner 
203 U .S. 449, 51 L. ed. 264, that one of the 
parties must be a resident of the state where 
an action is brought in a federal district court. 
In Matison v. Boston & M. R. R. 205 Fed. 821, 
decided by district court Northern District of 
New York, the question was whether if a non- 
resident sues a non-resident in a state court, 
first whether the cause is removable at all to 
the federal district court, and secondly, if yes, 
to what district court. 

This case held that it was removable and 
the proper district to which it is removable 
is that of the residence of the defendant, 
that is to say, in this case, to a district out- 
side of the state in which the action is 
brought. 





The court deduces this conclusion from 
what it calls a material modification of the 
Wisner case made by in re Moore 209 U. S. 
490, which held that, if a suit is brought in 
a district where neither party resides, there 
might be a waiver, so, as this district court 
says, “necessarily holding that bringing a 
case in the wrong district is not jurisdictional 
in the strict sense, as nothing is better set- 
tled than that consent cannot confer juris- 
diction in a court.” 

But what this has to do as an aid to dis- 
covering what is meant by removal of a case 
to “the proper district,” as the statute pro- 
vides in case of removal being applied for, is 
a little difficult to gather. 

Independently of that, however, it is cer- 
tain that generally it was in the mind of Con- 
gress that a suit on removal would go to the 
district court in which the state court was 
situated on the presumption that there it 
might originally have been brought. If this 
is not true, then rather would there seem to 
be a casus omissus, for why should it be that 
a suit may be brought “in the district of the 
residence of either the plaintiff or the de- 
fendant” and removal be only to one certain 
district, when the statute as to removal only 
says “to the proper district?” It does not 
seem satisfying to be talking about jurisdic- 
tion by consent, when in bringing suit the 
plaintiff may select his district of two and in 
removal neither party selects. 





FEDERAL COURTS—THEIR INABILITY 
TO DISPOSE OF A CASE ON REMOVAL 
ACCORDING TO STATE PRACTICE.—In 75 
Cent. L. J. 330, there appeared a discussion 
in a leading article entitled, “Limitations on 
Federal Courts in Administering State Law.” 
There authority was cited and discussed which 
showed that there being preserved in the fed- 
eral courts the distinction between law and 
equity, a removed cause just as any other 
came under that rule, the court saying also 
that though new equitable rights may be giv- 
en a creditor by state law, yet it must be de- 
termined in the federal court, whether or not 
it is inhibited by the Seventh Amend- 
ment. Various other illustrations were given 
in this article. 

When the new equity rules were adopted, 
it was thought that many of the divergencies 
in federal and state practice would disappear, 
but it has been lately ruled as a general pro- 
position, that despite these rules the distinc- 
tions between actions at law and suits in 
equity still obtain so far as to prevent the 
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administration of purely equitable remedies in 
an action at law, though in a removed cause 
they would be enforced but for removal. 
Sturges v. Portis Mining Co., 206 Fed. 534. 

This, of course, shows that a federal court 
does not regard itself as by any means a 
mere court pro hac vice in a diversity of citi- 
zenship case, and that, notwithstanding re- 
sort there instead of to the ordinary jurisdic- 
tion is supposed to sacrifice nothing of essen- 
tial right belonging to either party, yet this 
is a theory only that will suffer much in at- 
tempted demonstration. 

Thus, in the above case, defendant, by way 
of counterclaim and affirmative equitable re- 
lief, asked for a decree quieting his title. 
This was denied, notwithstanding that had the 
action remained in the state court, such Tre- 
lief could have been granted. 

It was claimed that new equity rule 22, 
which provides that: “If at any time it ap- 
pear that a suit commenced in equity should 
have been brought as an action on the law side 
of the court, it shall be forthwith transferred 
to the law side, and be then proceeded with, 
with only such alteration in the pleadings as 
shall be essential’ cured the trouble, but the 
court said: “Such change in the procedure 
does not abolish or in any degree change the 
essential distinctions between legal and equit- 
able remedies; they are fundamental.” 

This answer ‘seems conclusive if the court 
has to remain ineffective to do in a cause 
fortuitously coming to it, what could have 
been done had it remained where it was. 
Such a removal looks like a change of venue 
from a superior to an inferior tribunal and 
any law providing for this would have its dis- 
tinction far more in its uniqueness than its 
wisdom. j 


99 








THE CASE OF EX PARTE YOUNG AS 
A DANGEROUS PRECEDENT. 





The importance of adhering to established 
rules of legal decisions finds no better illus- 
tration than the case ex parte Young, 209 


U. S., 123; 52 L. Ed. 714, decided in the 
U_ S$. Supreme Court in the October term, 
1907, and referred to in the late decision 


of the Minnesota rate cases. Unless the 
writer of these lines is greatly mistaken in 
his views, the Supreme Court, in the opinion 
filed in that case, exhibits as complete a dis- 





regard of some of the fundamental prin- 
ciples of decision as is found in the books. 
The facts in the Young case show that Ed- 
ward T. Young, the Attorney General of 
the State of Minnesota, was joined purely 
in his official capacity as a co-defendant in 
a number of suits brought in the Federal 
Circuit Court for the District of Minne- 
sota for the purpose of restraining the en- 
forcement of the rate iaws enacted by the 
legislature of the State of Minnesota. Aft- 
er a hearing a temporary injunction was 
issued against all defendants in which the 
court enjoined the defendant Young as At- 
torney General of the State of Minnesota, 
pending the final hearing of the case, from 
taking or instituting any action or proceed- 
ing to enforce the penalties and remedies 
specified in the act above mentioned, or to 


compel obedience to that act, or compliance’ 


therewith, or any part thereof. The At- 
torney General, on the day after the grant- 
ing of this preliminary injunction, and in 
violation thereof, filed a petition for an al- 
ternative writ of mandamus in one of the 
courts of the state and obtained an order 
from that court directing the alternative 
writ to be issued, as prayed for in the pe- 
tition. Upon service of this writ an affi- 
davit was made showing the facts, and the 
U. S. Cireuit Court cited Mr. Young to 
show cause why he should not be pun- 
ished as for a contempt for violating the 
injunction. The Attorney General dis- 
claimed any intention to treat the court with 
disrespect in the commencement of the pro- 
ceedings referred to, and justified his ac- 
tion on the ground that the assumption by 
the court of jurisdiction to enjoin him as 
Attorney General from performing his dis- 
cretionary official duties was in conflict with 
the eleventh amendment of the Constitu- 
tion of the United States, as the same has 
been interpreted by the U. S. Supreme 
Court, and therefore he believed it to be his 
duty as such Attorney General to commence 
the mandamus proceedings for and in be- 
half of the state, and it was in this belief 
that they were commenced solely for the 
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purpose of enforcing the law of the state. 
He was then adjudged guilty of contempt, 
and sentenced to pay a fine of $100.00 and 
stand committed until the fine was paid, and 
until he purged himself of his contempt by 
dismissing the mandamus proceedings. To 
secure his discharge from the imprisonment, 
he brought habeas corpus proceedings in 
the Supreme Court. The petitioner was 
sued in his official capacity as Attorney-Gen- 
eral of the State of Minnesota, and not 
otherwise. He was not committing or 
threatening to commit any act which might 
be construed as a trespass upon the rail- 
roads involved. No criminal proceedings 
+> subject any person or corporation to anv 
of the various penalties prescribed by the 
act had been instituted, and none were con- 
templated. All this affirmatively appears 
of record. The petitioner claimed his dis- 
charge on the ground that the suit was one 
against the State of Minnesota, in violation 
of the eleventh amendment of the Federal 
Constitution, which provides that “the judi- 
cial power of the United States shall not 
be construed to extend to any suit in law or 
equity commenced or prosecuted against one 
of the United States, by citizens of another 
state, or by citizens or subjects of any for- 
eign state.” He contended that, by reason 
of that amendment, he was not subject to 
the jurisdiction of the court, and the in- 
junction as to him was therefore utterly 
void. Clearly, the question of jurisdiction 
was the only one in the case, and the one 
issue on which the decision must turn. If 
the suit was one against the State of Min- 
nesota, then the injunction was void as to 
the Attorney General, and he was entitled 
to be discharged from custody. If, on the 
other hand, the suit was not one against 
the State of Minnesota, and if the court had 
jurisdiction of the subject-matter (which 
it unquestionably had), then the injunction, 
though it may have been erroneous (and 
was subsequently so held), was binding on 
the petitioner, and disobedience thereof 
constituted a contempt of court, for which 





he was subject to punishment. It was whol- | 


ly immaterial whether or not the rate laws 
were constitutional. If jurisdiction existed 
the injunction was binding on the petition- 
er, notwithstanding the decision of the court 
might have been erroneous, as proved to be 
the case. 


It seems, however, that the court not 
only entered at length upon the question of 
jurisdiction, but practically tried the merits 
of the case, at least with respect to those 
clauses of the rate acts which provides pen- 
alties for violations thereof. The result of 
the deliberations was, that the court held 
the penalties provided in the law to be un- 
constitutional, on the ground that, in the 
first place, they were so drastic that who- 
ever undertook to appeal to the courts to. 
contest the validity of the rate laws, would 
be exposed to extravagant loss in case his 
resistance proved unsuccessful, and second- 
ly, on the ground that a defense to a crim- 
inal prosecution for violating the rate act 
would involve the question whether or not 
the rates prescribed are confiscatory; that 
that fact can be determined only after a 
very complicated and technical investiga- 
tion, the burden of which is so great as prac- 
tically to deprive the defendant of his de- 
fense, 


Apart from the question whether or not 
the case was correctly decided, the manner 
and method of deciding the case is of great 
importance. It will be remembered that it 
affirmatively appears by the record that the: 
proceeding which constituted the Attorney 
General a contemner was not a criminal 
proceeding, but a petition for a writ of 
mandamus. It also appears that no crim- 
inal prosecution had been begun, and none- 
was contemplated. What, therefore, was 
the occasion for considering the constitu- 
tionality of the penalty clauses of the act 
in this case? No penalties and no question 
of personal liberty were involved. No de- 
fendant was deprived or threatened with 
deprivation of any defense. The defend- 
ant, in the mandamus proceedings, could 
avail himself of every defense that could’ 
have been urged against the constitutional- 








310 CENTRAL LAW JOURNAL. No. 17 








ity of the acts in the injunction suit. Every 
fact that he could adduce in the injunction 
cases was equally admissible in the man- 
damus proceedings. What was the occa- 
sion for pre-judging the case? Was there 
not time enough to pass upon the constitu- 
tionality of the penalty clauses when that 
question arose in a direct proceeding by ap- 
peal from a judgment of conviction and 
sentence in a criminal proceeding under the 
provisions of the rate acts? It seems ab- 
solutely clear that in the then condition of 
the record these were mere moot points. 
There was no issue in the case that called 
for a decision upon the constitutionality of 
the law, or any part thereof, and for aught 
that anyone knew the question might never 
arise. On principle, therefore, the consti- 
tutionality of the laws should not have 
been considered, and the decision holding 
the penalties of the act unconstitutional 
practically pre-judged cases that might 
thereafter arise under the law. That this 
practice is contrary to that which prevails 
in this country, is well known. 


But the grounds on which the court held 
the penalties of the act invalid appear to 
have the advantage of novelty, at any rate. 
According to this decision, penalties must 
not be so severe as to make it risky to ob- 
struct the enforcement of the law. ‘They 
must be so adjusted as to protect an unsuc- 
cessful obstructionist from harm, and this 
has now become a constitutional right of a 
law-breaker, adding one more to the already 
numerous constitutional rights, which law- 
breakers and criminals in America seem to 
enjoy, in preference to law-abiding citi- 
It may safely be said that the coun- 
terpart of this doctrine is hard to find in 
any existing system of jurisprudence. All 
over the world the doctrine still prevails 
that the law-breaker violates law at his 
peril. It remains for America to create a 
constitutional right of violating law. With 
all due respect to the learned and august 
tribunal whose judgment is under discus- 
sion, the doctrine of the Young case seems 
utterly at war with all prior and existing 


zens. 





notions of the obligation of citizens to obey 
the law of the land. If that case be ac- 
cepted as law, it virtually suspends all leg- 
islative enactments for the punishment of 
criminals until they receive the imprimatur 
of the Federal Supreme Court, and places 
that court in position of usurping a part- 
nership with every legislature of the land 
in the exercise of the power of law mak- 
ing. The court seemed, at the time, to ap- 
preciate that it was about to tread on dan- 
gerous ground, and sought in advance to 
qualify what it was about to say, but the 
effort did not succeed. It is some satis- 
faction that Justice Harlan refused to con- 
cur in the opinion of the majority, and pre- 
served his views of the case in a splendid 
dissenting opinion, in which he shows that 
the question of jurisdiction presented the 
sole issue in the case. In that regard, he 
stated his views, and supported them with 
arguments which seem to be unanswerable, 
but, as before stated, whether the decision 
of the court was right or wrong, whether 
the Attorney General should have been dis- 
charged or remanded to custody, is of small 
importance as compared with the radical, 
and to some extent, dangerous. departure 
from established fundamental principles of 
legal decision which this case exhibits. 
Henry H. Furru. 
St. Louis, Missouri. 





THE LIMITATIONS TO THE JUDI- 
CIAL SETTLEMENT OF INTER- 
NATIONAL DISPUTES. 





A comparatively unknown writer on in- 
ternational peace topics, Prof. Randolph S. 
Bourne, of Columbia University, has writ- 
ten a monograph published by the Amer- 
ican Association for International Concilia- 
tion, which makes plain a distinction to 
be observed relative to the character of 
disputes which may be expected to be sub- 
mitted to an international court of justice. 

The distinction thus made simply calls 
attention to the difference that exists be- 
tween judicial and political controversies. 
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We may expect the former controversies, 
says Mr. Bourne, all of them to be ultimate- 
ly submitted to the arbitrament of a per- 
manent international tribunal, but political 
controversies cannot be expected to be sub- 
mitted to such an arbitrament at least un- 
der any existing or suggested modus oper- 
andi except that of an international public 
opinion, suggested by Senator Root, that 
may force the contending parties themselves 
into a conference such as the Algisiras Con- 
ference, which took place a few years ago, 
between Germany, France and Spain to set- 
tle their controversy over their several po- 
litical interests in Morocco. 

Such international 
judicial 


controversies are 
which have to do with the 
interpretation of existing treaties as in the 
Pius Fund Case, the Atlantic Fisheries 
Case, etc., or which concern the assess- 
ment of commercial damages as in the 
Venezuela case of 1904, or which involve 
questions of jurisdiction as in the Casa- 
blanca case between France and Germany 
in 1909. Political questions, however, do 
not involve the declaration of principles of 
international civil law. A political wrong 
committed by one nation on another is a 
crime, not a civil injury, and calls for the 
application of principles of international 
criminal law. No such principles have ever 
been enunciated. No method of “indict- 
ing’ a nation has ever been suggested. Nor 
has it ever been supposed that any nation 
would permit itself to be indicted or sub- 
mit to the trial of any such indictment. Nor 
has any method been discovered whereby 
one nation may be enjoined from commit- 
ting a “crime” against another. And: it 
would certainly be ridiculous to suppose 
that the nation about ta commit an alleged 
political “crime” would submit its program 
to a judicial tribunal. 

Thus when England decided that to 
serve the highest “policy” of the British 
Empire it was necessary that the Trans- 
vaal be subjugated and robbed of its 
sovereignty, Germany suggested the re- 
ference of the question to an international 
tribunal. Great Britain declined to accept 





the good offices of Germany or to accept 
the suggestion on the ground that the ques- 
tions involved in its difficulty with the 
Orange Free State, were not judicial but 
purely political, having reference to the 
policy of the expansion of England’s 
“Sphere of Influence” in South Africa just 
as the Fashoda incident had reference to 
the expansion of the spheres of influence of 
both France and England in North Africa. 


Until all the world has been parcelled 
out among the various great land hungry 
colonial empires and until the boundaries 
of these various ‘‘spheres of influence” have 
become definitely settled by treaty, there 
are bound to be very frequent causes of 
controversy between nations involving ques- 
tions of “policy,” “honor,” ‘‘vital inter- 
ests,” “national expansion and destiny,” 
that are not at all susceptible to judicial set- 
tlement. When the big dogs among the 
nations have quit quarreling over the bones 
they have forcibly taken from some of the 
smaller dogs, there will be some real basis 
for the hope that the day will come when 
all international disputes shall be submitted 


for judicial settlement. 
A. H. Ropsrns. 
St. Louis, Mo. 





THE “SWAN SONG” OF THE PRESI- 
DENT OF THE EASTERN MON- 
TANA BAR ASSOCIATION. ° 





The following extracts are taken from 
the address of Judge John T. Smith, of 
Livingston, Montana, before the Eastern 
Montana Bar Association, held at Hunter’s 
Hot Springs, Montana, August 11th and 
12th, 1913. Judge Smith has been presi- 
dent of the Association since its organiza- 
tion, eight years ago. For several years 
he has endeavored to pass the presidency 
onto some other man, but so far has been 
unsuccessful. This year, he delivered what 
is called in the program his “Swan Song,” 
and announced his determination not to be 
a candidate for or to accept the office of 
president for another term. The associa- 
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tion foiled his determination by passing a 
resolution deferring the election of presi- 
dent and other officers until the next an- 
nual session, and it also resolved to pub- 
lish his Swan Song, which contains many 
witty and beautiful sentiments and from 
which excerpt as follows: 


"We have come from the barren and 
desert confines of the law, and from the 
cool, sequestered, happy region of the bench 
to fraternize in this favored spot of repose, 
entertainment, refreshment and comfort 
where we have an abundance both of cold 
water and hot, both supplied from the pure 
alembic of nature, unimbittered by hops 
and unpoisoned by alcohol. Where we 
have both cool air and hot; the cool wafted 
us from the ozone ladened forests of our 
mountain sides; the hot given by the sac- 
rifice of overworked and jaded lawyers who 
willingly immolate themselves upon the 
cromlech of generosity, and now brighten 
our souls with pleasantry, now harrow our 
hearts with sarcasm. 

The Judge, too, cair afford to unbend 
once a year, especially in the limp and flab- 
by season of mid-August and allow a due 
and proper deference to the profession, 
which made him and assists him, for at all 
other times in the year he holds the gavel 
and he may well enjoy the saturnalia which 
the lawyers show him for a few days while 
in attendance upon this Association. The 
jaded lawyer comes here to rest. He revels 
in the luxury of a bath and glories in this 
opportunity to toss a few hand grenades 
.at the Judges present. ‘There could be no 
privation, no degree of self-abnegation that 
would not be compensated by privileging 
the attorney to tell the Judge, face to face 
in an independent forum, wherein the er- 
mine hangs on him like a tow shirt on a 
beanpole, and that he sits the wool sack 
like a pilgrim would sit a broncho. 

I was called to preside over this Asso- 
ciation in its infancy, and while I was not 
as matured in years as I am now. It failed, 
however, to have any infancy. It sprang 
like a phoenix into full-fledged, ripe and 





dangerous existence. Its very first caress 
should have been administered with a club. 
Yet, with fatherly patience, I have borne 
the audacity of the garrulous bantling 
while all the time its one delight seems to 
have been to continue me upon the pedes- 
tal while there was a single brick in sight. 
The sole religion of some of its members 
is to speak evil of dignities. For reasons 
hereinafter explained more fully, I am 
tired of this august eminence which has 
fastened itself upon me like the old man 
of the sea. 


I am old and tired and want to quit. 
Hence, as announced in the program, | am 
now to sing my Swan Song. An old legend 
informs us that the swan spends its long 
and uneventful life viewing its loveliness 
in the glassy mirror of the lake, but when 
it comes time for it to shuffle off its mortal 
down and to make its last moult for etern- 
ity, it attunes its dormant notes and for the 
first time serenades a vanishing world. 
Now, I am not intending to make a literal 
compliance with this statement of the pro- 
gram. A brother from Billings has already 
warned me that any attempt on my part to 
sing might prove disastrous, and, besides, 
he intimated that it would be presumptuous 
in me to enter the list with that great Mon- 
tana statesman whose voice has awakened 
such wild enthusiasm throughout the realm 
dulcifying the melody of the Star Spangled 
Banner. I, myself, am further admonished 
by the oft-quoted couplet in the old rhet- 
orics, “Swans sing before they die; "twere 
no bad thing if some folks should die be- 
fore they sing.” 


I am aware that some will wonder why 
one should seek to lay aside a professional! 
honor, won at so great a sacrifice; why one 
so well adapted to the situation, so at home 
in the Chair, so handy with the gavel, so up 
in the rules of the order, so suave with the 
belligerents and so appeasing to cranks, 
should desire to step down from the chair 
feeling so certain that it will not be filled 
again so ornately as it has been for many 
years. And I, myself, must wonder at my- 
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self, for one who can with but inconse- 
quential assistance bring together for eight 
successive years the best legal talent of 
Eastern Montana and the princes of the 
profession from Western Montana, one 
who can enthuse to exertion the bench and 
the bar in the torrid month of August while 
the dog star rages, who can provide a 
literary bill-of-fare that will bring out the 
wives of nearly all the members and entice 
tiie sleek and capon-lined judiciary away 
from the luxury of home life in the melting 
sesson, might consider that he is worthy 
to Roosevelt himself onto the job ad ir- 
finitum. J am not giving way to a better 
man; would that I could do so. I am not 
stepping down for the good of the As3o- 
ciation, neither have I any subconsc:ous 
remonition that vou want me out; neither 
am I doing it as Sam Patch jumped over 
the Gennessee ‘Falls, “just to show the 


1 


world that some things can be done as weil 
as other things.” 

But eight years is long enough to test 
one’s sincerity and loyalty to the cause. 
Besides, when a man’s wife joins the op- 
position, I take it he has a right to retreat. 

I regret the necessity which compe's me 
to divulge this small bit of family history 
in this connection. Some years ago my 
wife and I were coming in from the ranci: 
to Livingston, We were in a top buggy 
and drawn by our favorite buggy animal, 
Rabe. The buggy was none too small and 
sabe was none too large, and as we came 
up out of Ferry Creek with the buggy top 
up, we met the usual Livingston wind 
coursing its way down the Yellowstone. 
Pebbles the size of peanuts began to rat- 
tle against the dashboard and my wife 
ordered me to let down the top, as the bug- 
gy was too hard to pull. I insisted that we 
would be blown out of the buggy, but it 
did no good. The top went down, and 
she covered her head with her shawl while 
| drove bare-faced into the city. At home, 
she alighted, towed herself from the barn 
to the back door by means of a clothesline 
conveniently stretched, while I unhitched 
the mare and put the buggy in the shed. 





I came into the house, put my arm gently 
around her, my face still smarting .from 
the contact with bowlders and I said to her 
in a soft voice, “Wife, do you know that I 
was in a dilemna at Ferry Creek; that is 
to say, I realized that there was a cross be- 
tween love and duty. My duty to you re- 
quired that I should have left the top up, 
but my love for the little mare required 
that the top should go down.” I do not 
remember what she threw at me, but I do 
remember that we went to Chica,. (Hot 
Springs the next day to attend the Eastern 
Montana Bar Association. Of course, I 
was in the Chair. It,was in the afternoon 
of the first day. I saw my wife and Miss 
Bartholemew, whose father was once Jus- 
tice of the Supreme Court in South Da- 
kota, sitting back some distance in an iso- 
lated region. A member arose and in a 
low and smothered voice began a diatribe 
in which the name of the president was 
mentioned, and a voice came from the di- 
rection of my wife and Miss Bartholemew 
proclaiming, “Louder!” The speaker said 
in reply, “I was just beginning to roast 
your husband, and didn’t want you to hear 
it.” Now, it never occurred to me that my 
wife, who is a Christian woman, and who 
does not even vote at school elections, would 
even think of calling ‘‘Louder” at a public 
meeting, and | attributed the call to Miss 
Bartholemew, and innocently remarked to 
the speaker that the lady was single and 
that he could apologize at his leisure. He 
replied, “The lady is not single, but, per- 
haps, would be better off if she were.” A 
titter ran all over the house and I could 
never catch my wife’s eye again that aft- 
ernoon without beholding her in an ecstasy 
of laughter. When I undertook to dis- 
cipline her that night and asked her if she 
had called “Louder,” she pleaded guilty 
and upon further interrogation informed 
me that she was very anxious to hear what 
the speaker had to say about me. I said, 
“[ presume you think it funny to hear 
those fellows roast me.” She says, “Just 
too funny for anything. You will never 
have any trouble getting me to come with 
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you to the Association again. Here is |} on account of the destruction of two wagons 


where I get even with you, or at least I get 
satisfaction.” 

You probably don’t know how delight- 
ful it is for a man to sit in the august Chair 
of the president and watch his wife hold- 
ing her sides while some cheap barrister is 
indulging in vituperation with no apparent 
motive in view but to please the wife of the 
president. 

If I thought for one moment that my 
services were indispensable to the contin- 
uance of this organization, | would ask that 
you rivet the harness upon me for my few 
remaining years, but such is not the case. 
And whether our Association lives or dies, 
it has already fulfilled a glorious mission. 
Time cannot efface the precious recollec- 
tions of our meetings past, nor dim the 
memory of our sweet reunions with those 
we love, some of whom have passed to the 
a yn . 
Tribunal beyond. ‘lwo brothers in the 
prime of life have gone since last we met. 
We all will follow soon or late, but while 
we live, let us, in the language of the Holy 
Writ “neglect not the assembling of our- 
selves together” nor miss an opportunity 
to continue the associations in the memory 
of which we so love to indulge. 

SWAN SONG. 
“The walks we have roamed without tiring, 
P The songs which together we've sung, 
The jests to whose merry inspiring 
Our mingling of voices have rung, 
Yes, tokens like these become precious, 

Embalmed in the memory of years, 

And smiles of the past.so remembered 
How oft will awaken cur tears.” 
joun T. Siru. 
Livingston, Mont. 


CORPORATIONS—PUNITIVE DAMAGES. 


GREAT WESTERN RY. CO. vy. DRORBAUGH. 


Court of Appeals of Colorado, 
Rehearing Denied June 10, 





May 12, 
19158. 


1913. 


134 Pac. 168. 
A railroad corporation cannot be held liable 
in punitive damages for the gross negligence of 
its servants. 
CUNNINGHAM, P. J. Drorbaugh filed his 
complaint in the district court of Larimer 
county on February 11, 1908, to recover actu- 


al and punitive damages from the appeHant ° 





belonging to the plaintiff. One of the wag- 
ons of the appellee (hereinafter called the 
plaintiff) broke down upon the railroad tracks 
of the defendant corporation at a public cross- 
ing. This wagon was loaded with beet pulp. 
Plaintiff procured another wagon, which he 
placed alongside of the broken one, both 
wagons being upon the track of the defend- 
ant. The purpose of the plaintiff in placing 
the second wagon upon the track was to trans- 
fer the load from the broken wagon to the 
sound one, with the view of removing, as 
soon as possible, both wagons from the track 
of the defendant. While engaged in the work 
of transferring the pulp from one wagon to 
the other a train of appellant, consisting of 
an engine and caboose, was driven down the 
railroad track by defendant’s servants, and 
collided with the wagons upon the two ve- 
hicles. The accident occurred between two 
and 3 o'clock in the afternoon. The plaintiff 
testified that he saw the engine of the de- 
fendant when it was something like 1,000 
feet from the crossing where he was engaged 
in transferring the pulp from one wagon to 
the other, and could have seen it at all times 
while it was traversing that distance; that 
he could have gone or sent some one up the 
track for the purpose of signaling the train, 
but he did not do so; neither did he make 
any attempt whatever to signal the train, but 
he testified that: “As far as I was personally 
concerned, I took no step whatever to notify 
the railroad company, or its agents or ser- 
vants of the condition in which I was. Il 
took it for granted that they would see in the 
first place, and that, having seen, they would 
attempt te stop in time, and that the attempt 
would prove successful, and that I would 
avoid injury.” The railroad track for some 
distance immediately north of the railroad 
crossing (the train was coming, on the day in 
question, from the north) runs upon a curve, 
the outside of the curve being to the right. 
This fact interfered with the vision of the 
engineer. The fireman, for some reason, ap- 
peared not to have seen the plaintiff. At any 
rate, if he did see him,-which he might have 
done in ample time to prevent the collision 
if he had been on the lookout, he did not re- 
port the presence of the wagons upon the 
track to the engineer. Evidence was intro- 
duced on behalf of the plaintiff tending to 
show that the fireman, from the time the 
train left the water tank, where it had stopped 
for water, nearly 1,000 feet from the cross- 
ing, and over all that distance, could have 
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seen the plaintiff from the position which the 
fireman occupied; ;that for a short distance 
after the train left the standpipe the fireman 
had his head out of the window and was look- 
ing in plaintiff's direction, but that he there- 
after withdrew his head and did not look out 
of the cab again until the wagon was actually 
struck. 
unaware of the wagons upon the track until 
he was about 140 feet from the crossing, and 
that thereafter he did everything in his 
power to stop the train. There were no sig- 
nals given by the engineer other than his sig- 
nal to the conductor at the time of the start- 
ing of the train from the water tank; ;that 
the whistle was not blown or the bell rung at 
all after the train left the standpipe until it 
had struck plaintiff’s wagon. At least there 
was evidence introduced by the plaintiff to 
this effect. Plaintiff's evidence also tends to 
show that the train did not slacken speed at 
all until the wagons were actually struck. 
There was evidence that the crossing, which 
was in or near the town of Loveland, was at 


that time of the year in almost constant use; 


that at least 600 teams passed there during 
a day of 10 hours, and that it was being used 
a great deal at that particular time of the 
day. Defendant’s engineer, called as a wit- 
ness in its behalf, testified that he had had 
experience for five years upon this particular 
road, and knew that teams were passing there 
almost constantly; that he knew loaded teams 
were liable to get stalled there. He also testi- 
fied that he knew that for a quarter of a mile 
beet pulp was strewn along and upon the 
track on each side of the crossing, having the 
effect of making it more difficult to stop the 
train because of the slippery character of the 
crushed pulp upon the tracks. He further 
testified that it took him a distance of 100 
feet to come to a full stop, and that he could 
not see the crossing in question for 140 feet 
before he reached it, yet under all these cir- 
cumstances he gave no direction to the fire- 
man to keep a watch out upon his (the fire- 
side, and this notwithstanding the 
fireman was shown to have been inexperi- 
enced, or had been firing only for about six 
weeks. One witness testified in behalf of 
plaintiff that, observing the approach of the 
train, and seeing that it was making no effort 
to stop, he (the witness) ran down the track 
a considerable distance, waving his hat to at- 
tract the attention of the fireman and en- 
gineer. The evidence of this witness tends 
to show that if the fireman had been on the 
lookout, he could not have failed to observe 


man’s) 


The engineer testified that he was | 








the signals which this witness was giving. 
Indeed he could have seen the wagons upon 
the track at all times without any signal what- 
ever. In this resume of the testimony, we 
have, as it is our duty to do, considered and 
given it from the standpoint most favorable 
to the plaintiff. A verdict was returned in 
favor of the plaintiff for $250 actual, and $250 
punitive damages, and judgment was accord- 
ingly entered. From this judgment the case 
is here on appeal. 

(1) 1. The first matter which we shall 
consider is the contention made on behalf of 
the defendant that punitive damages cannot, 
under the circumstances of this case, be 
awarded against a corporation. 

This contention finds support in the opinion 
rendered in Ristine, Receiver, v. Blocker, 15 
Colo. App. 224, 61 Pac. 486. As stated in 13 
Cye. 114: “How far a principal is liable in 
exemplary damages for the acts of. his agent 
is a question about which there is the utmost 
contrariety, and not. a little confusion of au- 
thority. ... Some of the courts have laid down 
the broad doctrine that a principal is liable 
in exemplary damages for the acts of his 
agent, however tortuous or unauthorized, 
where they are performed in the course of his 
regular business, on the ground that the prin- 
cipal is liable for all acts so done by his agent; 
and this, too, whether such acts are previous- 
ly authorized or subsequently ratified by the 
principal. The better rule on this subject 
seems to be that a principal will not be held 
liable in exemplary damages for the act of an 
agent, unless it be shown that. he authorized 
or approved the act for which the exemplary 
damages are claimed, that he approved of or 
participated in the wrong of which his agent 
had been guilty, or that he had not exercised 
proper care in selecting his servants.” AS 
further illustrating the conflict in authorities 
on this vexed question, see Sutherland on 
Damages (2d Ed.) vol. 1, § 408 et seq.; Wat- 
son on Damages from Personal Injury (1909) 
§ 734; Cook on Corporations (6th Ed.) § 15b. 

Counsel for plaintiff, in their brief and on 
oral argument, have contended with much 
force against the doctrine laid down in the 
case of Ristine v. Blocker, supra. But we 
are unwilling to disturb the rule therein an- 
nounced, and thus further add to the con- 
fusion and. uncertainty of the rule in this 
state pertaining to exemplary damages as ap- 
plied to corporations, if it be true, as coun- 
sel contends, that there is such confusion. 
We think it more fitting that a reconsidera- 
tion of the doctrine as announced in the 
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Blocker case should be left to the Supreme 
Court of this state. Adopting the rule in the 
Ristine case, as we are constrained to do, 
we are obliged to hold that the trial court 
committed error in submitting to the jury the 
question of exemplary damages, and that the 
verdict and judgment in favor of the plaintiff, 
in so far as it pertains to exemplary damages, 
cannot stand. 

Our conclusion is that the evidence dis- 
closes clearly negligence on the part of the 
defendant, and that there is sufficient evi- 
dence in the record to support the apparent 
finding of the jury that the plaintiff was not 
guilty of contributory negligence. 

The judgment, therefore, as to the amount 
of actual damages awarded the plaintiff 
should be sustained. The case is remanded, 
with instructions to the trial court to modify 
the judgment to the extent of eliminating so 
much of it as was awarded by way of exem- 
plary damages. 

Modified and affirmed. 


Note.—The Rule of Private Corporation's Lia- 
bility for Exemplary Damages.—Generally the 
cases treated in this note merely show agreement 
with the instant case, and those opposed to it 
being legion are not cited. Technically, the lat- 
ter hardly may be defended, but they rest on 
judicial knowledge of change in conditions, which 
deny the survival of the technical rule as to in- 
tent, animus, etc. The instant case seems to have 
very direct support in Lake Shore, ete., Ry. Co 
v. Prentice, 147 U. S. ror, where there is quite an 
abundant discussion of cases, ,as authority, that. 
(1)negligence, gross or ordinary, by the servant 
of a railroad does not justify punitive damages 
(M. & St. P. Ry. v. Arms, gt U. S. 495), and 
(2) where injury is wanton or malicious, a cor- 
poration is not liable in punitive damages unless 
it participates in its servant’s intent. Lothrop v. 
Adams, 133 Mass. 471, 480, 481; Detroit Post v. 
McArthur, 16 Mich. 447; Haines vy. Schultz, 50 
N. J. L. (ar Vt.) 481; Eviston v. Cramer, 57 
Wis. 570. Prentice case says: “No doubt a cor- 
poration, like a natural person, may be held liable 
in exemplary damages for the act of an agent 
within the scope of his employment, provided the 
criminal intent, necessary to warrant the imposi- 
tion of such damages, is brought home to the 
corporation.” (3) This intent seems brought home 
to the corporation, where the act is by its prin- 
cipal officer actually yielding the whole execu- 
tive power of the corporation. (Denver & R. G. 
Ry. v. Harris, 122 U. S. 610). The Prentice case, 
commenting says: “But the conductor of a train, 
or other subordinate agent or servant of a rail- 
road corporation, occupies a very different posi- 
tion, and is no more identified with his prin- 
cipal, so as to affect the latter with his own 
unlawful and criminal intent, than any agent or 
servant standing in a corresponding relation to 
natural persons carrying on a manufactory, a 
mine, or a house of trade or commerce.” 

The opinion in the Prentice ome approves also 
Cleghorn y. N. Y. Cent. R., 56 N. 44, 47. 48 
in saying: “For negligence, within the scope of 





a servant’s aiitiinanes. however gross or cul- 
pable, (the master) is not liable to be punished 
in punitive damages unless he is also chargeable 
with gross misconduct. Such misconduct may 
be established by showing that the act of the 
servant was authorized or ratified, or that the 
master employed or retained the servant, know- 

» that he was incompetent, or, from bad habits, 
unfit for the position he occupied. * * * Corpora- 
tions may incur this liability as well as private 
persons. If a railroad company, for instance, 
knowingly and wantonly employs a drunken en- 
gineer or switchman, or retains one after knowl- 
edge of his habits is clearly brought home to 
the company, or to a superintending agent au- 
thorized to employ and discharge him, and in- 
jury occurs by reason of such habits, the com- 
pany may, and ought to be amenable to the sever- 
est rule of damages.” The opinion then says 
generally these views appear to find recognition 
in New Jersey, Pennsylvania, Delaware, Mich- 
igan, Wisconsin, California, Louisiana, Alabama, 
Texas and West Virginia, while in New Hamp- 
shire, Maine and in many of the Western and 
Southern States they have not been accepted. 
This division it is believed does not now hold 
good. 

In N. & W. R. R. Co. v. Anderson, go Va. 1, 
17 S. E. 757, 44 Am. St. Rep. 884, the view in 
the Prentice case seems accepted, but there the 
act was held to have been ratified. So in the 
case of Maisenbacker vy. Society Concordia, 71 
Conn. 369. 42 Atl. 67, 71 Am. St. Rep. 213, where 
1 Sedgwick on Damages, 8th Ed., § 378, 380, i 
approved in saying: “It is the better opinion that 
no recovery of exemplary damages can be had 
against a principal for the tort of an agent or 
servant, unless the defendant expressly author- 
ized the act as it was performed, or approved 
it. or was grossly negligent in hiring the agent 
or servant.” 

In a case decided by South Carolina Supreme 
Court in 1892, after tracing the doctrine of 
awarding exemplary damages, it was said: “This 
branch of the law was enlarged in its application, 
for at first it only applied to natural persons, but 
after a time, to meet the necessities resulting 
from our civilization and the rapid expansion in 
the industrial world, it was extended to corpora- 
tions. This certainly was a stride for the law. 
Inasmuch as corporations are only artificial per- 
sons, deriving their existence alone from man, 
proverbially soulless, how could intention, ant- 
mus, capacity to recognize good from evil, be 
ascribed to them? But so it has been held. The 
crimes of assault and battery of a high and ag- 
gravated nature, libel, slander, the, lesser offenses 
of negligence, carelessness—offenses in which the 
intent plays such a conspicuous part—have all 
been ascribed to corporations, and when proved on 
the trial, such corporations have been made to 
respond in heavy damages. * * * Since the begin- 
ning there has been no step backward in this 
policy of the law, as our own reports for the 
past twenty vears will show.” Spellman v. Rich- 
mond, etc., R. Co., 35 S. C. 475, 28 Am. St. Rep. 
858. 

It is said in a note to this case, 28 Am. St. 
Rep. 877. that: “A decided majority of the Amer- 
ican cases at the present time dissent from the 
old view: and whenever the act of the agent or 
servant of a corporation is so far within the line 
of his duty that his principal is liable therefor, 
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he is regarded as representing the corporation in 
the motives from which he acts and in the man- 
ner of his action, and therefore the corporation 
is answerable in exemplary damages, if the act 
of the servant was malicious, reckless or oppres- 
sive, and in every other instance in which the 
principal would have been answerable in such 
damages had it previously authorized or subse- 
quently ratiiied the wrong done by its servant 
or agent.” Then are cited cases from Missis- 
sippi, Tennessee, Ohio, South Carolina, Kansas, 
Kentucky, Maine, Georgia, Maryland, Arkansas. 
It was said also in this note that in the ma- 
jority of cases a natural person has not been held 
to the rule just stated, for which is cited cases 
from California, Alabama, Wisconsin and _Illi- 
nois. Also it is said municipal corporations do not 
come under the rule, for which are cited cases 
from North Dakota, Illinois and West Virginia. 
These cases are not given, as, no doubt, each of 
our readers is familiar with the rule in his own 
state, and more than anything else has the pur- 
pose been to show the cases, which, like the in- 
stant case, follow the old rule, instead of falling 
into line with modern ruling. How far courts 
are justified in going ahead of legislation on 
this subject may be debatable, but certainly con- 
ditions are vastly different from what they used 
to be, and while technically a corporation is like 
any other principal, yet the old rule of principal 
and agent was made to fit agency, in casual as 
well as general relations, and not where the 
going into business at all meant by means of 
agents. If a principal only can be on the ground 
by means of representation, he ought to be con- 
sidered there fully and completely. He competes 
with natural persons this way and the competi- 
tion should be on as full parity as by law it can 
be placed. It is readily seen that this thought 
may not apply to a municipal corporation, nor 
should it apply to a natural person, unless he 
places himself precisely like a private corpora- 
tion places itself. , 








ITEMS OF PROFESSIONAL 
INTEREST. 


AERIAL NAVIGATION AND INTERNATION- 
AL LAW. 

Keen discussion of the question as to the 
sovereignty of the air has been provoked by 
the declaration of Sir Henry Erie Richards, 
Oxford prcfessor of international law and di- 
plomacy, that the states must have absolute 
control of the air above their territories. 

“It is true,” said the professor, “that a ma- 
jority of international lawyers favor freedom 
of the air, just as the ocean three miles from 
the shore lines of the states is free. Of course, 
everybody concedes that the space close to the 
ground comes within the jurisdiction of the 
state concerned. An analogy between the air 
and the ocean seems to me utterly misleading 
and fallacious. Ships three miles from shore 
cannot drop destruction on the country, while 





aerial vessels, no matter how high they are, 
can do so; indeed, the higher the vessels are 
the greater their destructive power. Any use 
of the air affects the state beneath, hence the 
inherent right of the state to control the air 
above it.” 

The Times, welcoming the raising of the 
question by the professor and agreeing with 
him that the air cannot be free, says it is high 
time, in view of the increasing use of the air 
in peace and war, that the nations of the 
world should try to arrive at a unanimous de- 
cision on the problem. 

It is certainly surprising, if it be true, that 
the majority of international lawyers favor 
freedom of the air. The analogy to the free 
dom of the ocean is not at all an apt one. 
There is nothing in common between the two. 
The air above the ocean should be as free as 
the water in the ocean, but the air above the 
land should not be any more subject to inter- 
national use than the navigable waters belong- 
ing to the sovereignty which controls the 


land. 
A. H.R. 








HUMOR OF THE LAW. 


“Now lemme see,” said the rural justice, figur- 
ing on the back of an old envelope. “Your bill 
will come to jest—forty-seven dollars.” 

“Forty-seven dollars?” echoed Wigglethorpe. 
“Why, Judge, the fine for overspeeding is only 
fifteen dollars.” 

“Ya-as, I know,” said the justice. “The thutty- 
two dollars is fer contempt o° court.” 

“But I haven’t expressed any contempt for 
this court,” protested Wigglethorpe. 

“wot yit ye hevn’t,” grinned the justice, “but 
ye will, my friend, ye will before ye git a mile 
out o’ town. I’ve made the fine putty stiff so’s 
t’ give ye plenty o’ room to move round in.’”’— 
Harper's Weekly. 


The late Dennis Spencer, of Napa, Cal,, was 
noted as a lawmaker, orator and lawyer. 


One day there entered his office in Napa a 
bright-looking, well-dressed Chinaman. He 
took a chair and proceeded straight to the 
point: ‘ 

“You Mr Spencer, the big lawyer?” 

“Te0." 

“How much you charge to defend a China- 
man?” 

“For what crime?” 

“Murder.” 

“Five hundred dollars.” 

The Chinaman said he would call again, 

A few days later he returned to Spencer’s 


office, gravely placed $500 in coin on the desk 
before the astonished attorney, and said: 

“All lite, I kill ’im.” 

Spencer defended and acquitted him. 
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1. Assignment for Benefit of Creditors——Ex- 
empt Property.—Where exempt property was 
wrongfully attached, including a crop of grow- 
ing cotton on a homestead, the debtor's volun- 
tary consent that the attached property be sold 
and the proceeds applied to the -debt waived 
the tort arising out of the wrongful attachment 
and constituted a satisfaction of the trespass to 
the homestead.—Pate v. Vardeman, Tex., 158 §&. 
W. 183. 

2. Bankruptey— Destroying Records. — The 
destruction by a bankrupt, who kept no books 
of account, of his canceled checks and stubs 
shortly before the bankruptcy and when insolv- 
ent, held under the evidence a destruction of 


“records” with intent to conceal his financial 
condition which debarred him from the right 
to a discharge.—In re Hodge, U. S. D. C., 205 
Fed, 824. 

3.——-Referee.—Where a referee, in rejecting 


_a claim, erroneously ignored material legal evi- 
dence, it was improper for the District Court to 
allow the claim, in addition to reversing the de- 
termination of the referee; the proper proced- 
ure being to remand the claim to the referee 
for rehearing.—Moore v. Crandall, C. C. A., 205 
Fed. 689. 

4.—_—-Release of Debt.—A judgment against a 
bankrupt for slander is not released by his dis- 
charge in bankruptcy.—Parker y. Brattan, Md., 
87 Atl. 756. 

5. Bills and Notes—Notice of Dishonor.—The 
law of the place of payment governs the giving 
of notice of dishonor to an indorser of the note. 
—Gleason vy. Thayer, Conn., 87 Atl. 790. 

6.——Place of Signature.—One whose name is 
in no way appears on the face of a note cannot 
be held liable as principal; the note not having 


been signed in such a way as to make it am- 
biguous.—Mineral Belt Bank v. ElKing Lead & 
Zine Co., Mo., 158 S. W. 1066. 


7.——Shifting of Burden of Proof.—In an ac- 


tion against the maker of a note, where plain- 
tiff makes out a prima facie case and defend- 
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consideration, the burden 
satisfy the jury that the 
a valuable consideration. 
Paff, Pa., 87 Atl. 841. 


ant shows want of 
shifts to plaintiff to 
note was founded on 
~First Nat. Bank v. 

8. Brokers—Exclusive Agency.—An owner 
giving brokers an exclusive agency for one year 
may sell the land without liability to the brok- 


ers for commissions, unless the contract with 
them grants them commissions on _ sales’ by 
whomsoever made.—Bomar y. Munn, Tex., 158 
S. W. 1186. 


guilty 
barn 


9. Burelary—Intent.—A defendant is 
of burglary and larceny of from a 
even though he bought the oats from the owner's 
brother, who broke open the barn for him, if 
he knew at the time of the transaction that the 
brother had no authority to sell the oats.—Wil- 
son vy. State, Tex., 158 S. W. 1114. 


oats 


10.— 
Unexplained 
stolen will warrant a conviction of burglary, as 
well as of larceny, where the larceny is proved 
to have occurred at the time of the breaking and 
entry of the house.—Glass y. State, Ark., 158 S. 
W. 1071. 

11. Carriers of Goods—lLast 
Hepburn act, as amended by the Carmack 
amendment, does not prohibit an action by the 
shipper against the last connecting carrier, who 
received the shipment for interstate commerce 
in good order, for damages sustained on account 
of loss or damage to the goods.—Atlantice Coast 
Line R. Co. v. Thomasville Live Stock Co., Ga., 
78 S. E. 1019. 

12.——-Limitation of Liability.—The rule that. 
where the initial carrier contracts to deliver the 
goods at:destination, any iimitation of liability 
in the contract extends to the connecting car- 
rier is applicable to an interstate shipment.— 
Cranor vy. Southern Ry. Co., Ga., 78 S. E. 1014. 

13. Carriers of Passengers—Due Care.—The 
degree of care required of a carrier in protect- 
ing its passengers varies according to time and 
high degree of required 


Unexplained Possession of Property.— 


possession of property recently 


Carrier.—The 


place; a care being 


while the passenger is on the carrier’s vehicle, 
and only ordinary care while the passenger is 


earrier’s station.—Nashville C. 
Crosby, Ala., 62 So. 889. 


waiting at the 
& St. L. Ry. v. 
14..—Elevators.--A property owner who in- 
stalls passenger elevators for the use of the 
public generally is subject to the same degree 
of care as that imposed upon common carriers. 
—Grimmel v. Boyd, Neb., 142 N. W. 893. 
15.——Protection of Passenger— 
absolutely bound to protect a 
unlawful assaults by its servants.— 
Hanby, Ala., 62 So. 871. 

16. Contracts—Acceptance.—Filing of a tele- 
gram accepting an offer for the purchase of cot- 
ton before the receipt of a message withdraw- 
ing the offer held to make a completed contract 
of sale.—Stephen M. Weld & Co. v. Victory Mfg. 
Co., U. S. D. C. 205 Fed. 770. 

17._—Building Contract.—A surety of a build- 
ing contractor who, to induce a materialman to 
ship materials, agreed to pay therefor out of 
money it was entitled to receive on the 
tractor’s account held liable where it received 
more than sufficient to pay for the materials.— 
National Surety Co. vy. American Compound Door 
Ca, Tez... 166 B&W. 137%. 


A earrier is 
passenger from 
Southern Ry. 
Co. Vv. 
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18. Executory.—A contract may be exe- 
cuted on one side and executory on the other.— 
Omaha Lumber Co. v. Co-operative Iny. Co., 
133 Pac. 1112. 





Colo., 





19.—Public Policy.—A contract made pending 
an action for divorce agreeing on the alimony 
to be paid in case divorce be decreed, being valid 
at the time and place made and not shown to 
have been intended or used for collusion or sup- 
pression of evidence, is not so contrary to the 
publie policy of Connecticut as to be unenforce- 
able in its courts.—Maisch v. Maisch, Conn., 87 
Atl. 729. 


20. Third Person.—To authorize a stranger 
to a contract to sue thereon, it must appear that 
the promisor undertook to perform some duty 
due from the promisee to such stranger, and the 
contract was made for his benefit.—Clark v. P. 
M. Hennessey Const. Co., Minn., 142 N. W. 873. 





21. Contribution—Joint and Several Obligors. 
—Joint and several makers of a note, who paid 
it, part of them giving new notes for their 
shares, which were accepted as payment, the 
original note being surrendered, held entitled 
to recover from another maker his proportion- 
ate share of the amount paid.—Hillas v. Fuller, 
143 N. Y. Supp. 15. 

22. Corperations—<Attorney Fees.——Where a 
sale of an insolvent corporation’s assets was 
necessary to save anything for the creditors, 
and a petition therefor was in the interest of 
all the bondholders, fees of petitioner’s attorneys 
were properly payable out of the proceeds of 
the sale-—Terminal Freezing & Heating Co. v. 
Whitelock, Md., 87 Atl. 820. ; 
Receiver.—A foreign receiver 
cannot, by virtue of his appointment and the 
direction to sue contained therein maintain an 
auxiliary suit in this state to enforce the statu- 
liability of stockholders of an insolvent 
foreign corporation.—Shipman y. Treadwell, N. 
Y., 102 N. E. 634. 

24.——-Mortgage.—Where the trustee of a cor- 
porate mortgage has purchased the property for 
the benefit of the bondholders at foreclosure, he 
may resell to the best advantage without an 
order of court.—Nay Aug Lumber Co, v. Scran- 
ton Trust Co., Pa., 87 Atl. 843. 

25.——-Promoters.—A contract executed by 
the promoters of a corporation before incorpor- 
ating, which purported to bind the corporation 
to pay money loaned to a subscriber to pay for 
the corporate stock subscribed for by him, 
held not enforceable against the corporation.— 
Sumner-May Hardware Co. v. Scally, Fla, 62 
So. 900. 


23.——Foreign 


tory 


26. Covenants—Breach.—The existence of a 
rural highway across land conveyed by warran- 
ty deed does not constitute a breach of the cove- 
nants usually contained in such deeds.—Sandum 
v. Johnson, Minn., 142 N. W. 878. 

27. Criminal Evidence—Confession.—Though 
when improper influences have been exerted to 
obtain a confession, it will be presumed that the 
confession flows from such influence, the pre- 
sumption may be overcome by positive evidence 
that it was free from such influence.—Turner v. 





State, Ark., 158 S. W. 1072. 
28. Criminal Law—Declaration of Conspir- 
ator.—On a trial for burglary and grand lar- 


ceny. declarations of co-conspirator held not in- 





competent, as subsequent to the ending of the 
common enterprise, where the stolen goods were 
held for further disposition—People y. Jacobs, 
1428 N. Y. Supp. 21. 


29. Former Conviction.—Conviction of a 
lesser degree of crime than that charged in the 
indictment is an acquittal of any higher degree 
of the same offense, though the conviction of 
the lesser offense be reversed on appeal.—Rob- 
erson v. State, Ala., 62 So. 837. 


30. Good Character.—The good reputation 
of a person accused of crime may in itself cre- 
ate a reasonable doubt where none would other- 
wise exist, and the court must so charge when 
requested.—People v. Buccufurri, 143 N. Y. Supp. 
62. 








31.——Instructions.—That an instruction 
states the contentions of both the state and the 
accused does not render it objectionable as an 
expression of an opinion where such conten- 
tions are fully and fairly stated.—Hill v. State, 
Ga., 78 S. E. 1013. 


32. Waiver.—The constitutional guaranty 
to the accused of the right to be informed of 
the nature and cause of the accusation against 
him may be waived.—Davidson vy. State, Ark., 
158 S. W. 1103. 


33. Withdrawing Plea of Guilty.—To au- 
thorize a trial judge to refuse to permit the 
withdrawal of a plea of guilty before judgment, 
there must be strong proof of bad faith of ac- 
cused or his counsel and it is not enough that 
his case cannot be tried at the then term, or 
that the state’s witnesses have been discharged. 
—Woodward y. State, Ga., 78 S. E. 1009. 

34. Criminal Trial—Interpreter.—Where, on 
a trial for perjury predicated on accused's false 
testimony through an interpreter, the interpret- 
er testified that he correctly interpreted what 
accused testified to, the testimony of a juror as 
to what the interpreter stated to the jury was 
not hearsay.—Mares v. State, Tex., 158 S. W. 
1130. 

35. Deeds—Recitals.—Recitals in a deed by 

child to his adopting father, conveying the 
child’s interest in property left by the wife of 
the father, held to indicate that the deed haa 
not been obtained by fraud or undue influence. 
—Jurgenson v. Dana, 143 N. Y. Supp. 67. 

36.——Restrictions.—A grantor may _incor- 
porate such restrictions in his deed to the land 
as are not against public policy.—Co-operative 
Vineyards Co. v. Ft. Stockton Irrigated Lands 
Co., Tex., 158 S. W. 1191. 

37. Divoree—Custody of Children.—In award- 
ing the custody of the children in divorce pro- 
ceedings, the court may require them to be kept 
within its jurisdiction—Ex parte Elerd, Tex., 
158 S. W. 1145. 

38. Estoppel.—Where a party obtained a 
decree of divorce without the state, on notice by 
publication, he himself will not be permitted to 
deny the jurisdiction of the court or the validity 
of the decree.—Gibson vy. Gibson, 143 N. Y. Supp. 
37. 

39. Disorderly House—Keeper of.—A keeper 
of a bawdyhouse, or house of ill fame, or of as- 
signation, or of prostitution, or other house or 
place for persons to visit for unlawful sexual 
intercourse or for any other lewd, obscene, or 
indecent purpose, means and includes a person 
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who has control, proprietorship, or management 
of the house in question.—Jones vy. State, Okla., 
133 Pac. 1134. 

grant of a 
purposes 
the 
absence 
has be- 


Use.—A 
farming 
right to 


Ensements— Limited 
premises for 

the grantee no 
passway for any other purpose, in the 
of evidence that any increased right 
come vested in him.—Cornell-Andrews Smelting 
Boston & P. R. Corporation, Mass., 102 
625. 


Ejectment— Possession.—Though 


40. 
passway 
only, gives to 


over 
use 


Co. v. 
N. E. 
41. posses- 
sion is prima facie evidence of title, and sufftic- 
ient to support a recovery in ejectment, yet 
when it is shown that the true title is in an- 
other, the intendment in favor of the possession 
ceases.—Ashford v. McKee, Ala., 62 So. 879. 


42. Eminent Domain—City Street.—That a 
city is vested with the supervision and contral 
of its streets, and that its charter is a public 
local law, d@> not prevent the condemnation of a 
its streets by a railroad com- 


right to cross 
Washington W. & G. R. 


pany.—-Hyattsville v. 
Co., Md., 87 Atl. 828. 

43. Lessee.—A tenant of land, 
under a lease having several years to run, was 
not entitled to reimbursement for the expense of 
removing personal property from the condemned 
premises.—Springfield Southwestern Ry. Co. v. 
Schweitzer, Mo., 158 S. W. 1058. 

44, Squity— Verdict of Jury.—Under the ex- 
press terms of equity rule 72, the chancellor 
may refuse to accept the findings of the jury 
where he believes the verdict to be against the 
weight of the evidence.—Evans y. Quinlan, Pa., 
87 Atl. 858. 

45. Estoppel—Reliance in Representations.— 
Where defendant was not induced by plaintiff's 
representations to believe that certain property 
belonged to plaintiff, which he permitted B. to 
use, belonged to B., defendant could not attach 
such property to satisfy B's debt to it, the rule 
that whenever one of two innocent persons 
must suffer by the act of a third person he who 
enabled such third person to occasion the loss 
must sustain it not applying.—William J. Lemp 
Brewing Co. v. Mantz., Md. 87 Atl. 814. 

46. Executors and Administrators—A ppoint- 
ment.—Where several persons forming a dis- 
tinct class are equally entitled to be selected as 
administrator, the selection is committed to the 


condemned 








discretion of the orphans’ court.—Lewis v. Lo- 
gan, Md., 87 Atl. 750. 

47.——Foreign Executor.—<A foreign executor 
cannot maintain an action in another state in 


without taking out 
of statutory au- 
M. R. R. U.S. 


his representative capacity 
letters there, in the absence 
thority.—Mattison v. Boston & 
D. C., 205 Fed. 821. 

48. Food—Restauranteur.—A restauranteur 
must exercise the same degree of care in se- 
lecting and preparing his food which a reason- 
ably prudent man, skilled in the art of selecting 
and preparing food for human consumption, 
would be expected to exercise in preparing food 
for his private table and is liable for injury to 
customers for failure to do so.—Travis v. Louis- 
ville & N. R. Co., Ala., 62 So. 851. 

49. Fraud—Damages.—lIn an action for dam- 
ages by fraudulent representations in the sale 
of real estate, actual damages cannot be pre- 
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dicated on a prospective loss on the final out- 











come of the venture.—Benson y. Murton, Ore, 
133 Pac, 1189. 
50. Fraudulent Conveyances Subsequent 


Creditors.—Action to set aside a deed as fraud- 
ulent cannot be maintained by creditors whose 
claims Were not in existence at the time of the 
Smith y. Eldredge, 143 N. Y. Supp. 





conveyance, 
87. 

51. Garnishment—Waiver.—Where a bank, 
pending garnishment proceedings, paid to the 
judgment debtor a fund in its hands, and belong- 
ing to him at the time of the garnishment, it 
waived its right to set off against the plaintiff, 
in proceedings subsequent to the garnishment, 
any debt owing it by the judgment debtor.— 
Prudential Loan & Trust Co. v. Metzler, Ore., 133 
Pac. 1191. 

52: Homicide — Provocation by Words.— 
Where accused sought to reduce the killing to 
manslaughter on the ground of provocation by 
remarks affecting the chastity of his wife, the 
state could show that the general reputation of 
accused’s wife for chastity was bad in the com- 
munity in which she lived—Fox y. State, Tex., 
158 S. W. 1141. 

53. Husband and Wife—Alienation of Affec- 
tions.—In an action for alienating the affections 
of plaintiff's wife, charges that plaintiff must 
prove defendant “knowingly and intentionally” 
was the “controlling’ cause of the loss of the 
wife's affections was not erroneous.—Miller vy. 
Pierpont, Conn., 87 Atl. 785. 

54.——Contracts with Husband.—Under the 
statutes of California relating to the rights of 
married women, a wife may contract with her 
husband to perform services for him outside 
the family relation for wages which are to be 
her separate property.—Moore y. Crandall, Cc. C. 
A., 205 Fed. 689. 

55.——Liability of Wife——A wife is liable on 
a judgment note given by her in discharge of 
her husband's debt, where she gives the same 
as an original undertaking for a valuable con- 
sideration passing directly to her.—Joseph Mc- 
Garrick & Co. v. McMahon, Pa., 87 Atl. 781. 

56. Insane Persons—Surety.—The bond of the 
committee of an incompetent given in com- 
pliance with the order appointing her, and con- 
ditioned that she shall in all things faithfully 
discharge her trust and account for all moneys 
“received” by her, renders the sureties liable 
for money previously received by her, for which 
she was legally liable and accountable.—Thayer 
v. Erie County Savings Bank, 143 N. Y. Supp. 
77. 

57. Injunetion—Contempt.—It is essential to 
sustain a conviction for civil contempt in viola- 
tion of an injunction that plaintiff show a cause 
of action for equitable relief.—Northland Rub- 
ber Co. ~ International Automobile League, 143 
N. Y. Supp. 9. 

58. Imsurance—Insurable Interest.—An __in- 
sured cannot recover on a fire insurance policy, 
running to himself, on his wife’s property; he 
having no insurable interest therein.—Oatman 
v. Bankers’ & Merchants’ Mut. Fire Relief Ass’n, 
Ore., 133 Pac. 1183. 

59. Insurable Interest.—As a person may 
insure his life for the benefit of one not having 
an insurable interest therein, the woman with 
whom insured was cohabiting instead of his 
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legal wife may collect the proceeds of a life 
policy inade in her favor even though she was 
designated as his wife.—Mutual Benefit Life Ins. 
Co. of Newark, N. J. v. Cummings, Ore., 133 Pac. 
1169. 


60. Judgment—Res Judicata.—The recog- 
nized principle that, where a general judgment 
is rendered, all matters that might have been 
interposed as a defense are considered as adjud- 
icated between the parties, is not applicable 
when a decree specifically expresses the _ is- 
sues determined and upon which the relief is 
granted, in which case only such issues are res 
judicata.—Louisville & N. R. Co. v. Railroad 
Commission of Alabama, U. S. D. C., 205 Fed. 
800. 

61. Libel and Slander—Privileged Communi- 
cation.—Where a woman suspected a workman 
of having stolen money and had written her 
suspicion to a constable asking him to investi- 
gate, a letter written by her, after finding the 
money, in which she stated that it was not 
where she left it and she still believed the work- 
man had taken it was a privileged communica- 
tion, if made honestly and in good faith.—Flan- 
agan v. McLane, Conn., 87 Atl. 727. 

62.....Life Estates—Interest in Mortgage.— 
Where the estate is subject to a mortgage, the 
life tenant is required to discharge the inter- 
est; the payment of the interest, like taxes, be- 
ing necessary for the maintenance of the estate, 
—Stroh v. O’Hearn, Mich., 142 N. W. 865. 

63. Master and Servant—Fellow Servant.—A 
Servant cannot recover of his master for injury 
from explosion of a tank through negligence of 
a fellow servant in a detail of the work, in let- 
ting the pressure get above the point at which 
he was instructed to keep it, and in not sooner 
attempting to shut it off after seeing this.— 
Ruback v. McCleary, Wallin & Crouse, 143 N. 
Y. Supp. 86. 

64.—Master’s Duty.—A master may, by con- 
tract which is not prohibited by law, extend the 
range of his duties beyond the duties as to 
place and appliances for work, and the selec- 
tion of colaborers imposed upon him by law.— 
O'Bierne v. Stafford, Conn., 87 Atl. 743. 

65.——Vice Principal.—The master’s duty to 
provide all permanent conditions of safety for 
the service required cannot be delegated.—Re- 
gan v. Parker-Washington Co., C. C. A., 205 
Fed. 692. 

66. Warning.—Where a servant, by reason 
of immaturity, is unable to understand the ordi- 
nary perils of the employment, it is the duty of 
the master to warn him, and the master’s fail- 
ure to warn a boy of 11 years of the danger of 
an electric meat grinder, which he required the 
child to clean, is negligence.—Coughlin v. Blaul, 
Md., 87 Atl. 766. 

67. Mechanics’ Liens—Note as Releasing.— 
Where notes received by a lien claimant for the 
amount of his claim were accepted by a third 
party as payment of the claimant‘s debt to it 
to the extent of the notes, the claimant was not 
entitled to a lien.—Wix v. Bowling, Md., 87 Atl. 
759. 

68. Notice.—A purchaser, who knew that 
a contractor had erected an addition to a build- 
ing on the premises shortly before the purchase, 
was chargeable with notice that a lien might at- 
tach; and where he made no inquiry and the 
contractor made no false representations as to 

















his intentions, the contractor was entitled to a 
lien.—Waterbury Lumber & Coal Co, v. Aster- 
chinsky, Conn., 87 Atl. 739. 

69. Proof of Claim.—In a mechanic’s lien 
action by a contractor, plaintiff need not prove 
his claim with the same particularity that would 
be required to sustain a lien filed by a subcon- 
tractor.—Murphy vy. Bear, Pa., 87 Atl. 854. 





70. Municipal Corporations—Obstructions in 
Streets.—A company which has furnished the 
material for a building is liable for injury to a 
pedestrian from its having left such material 
in the street, without compliance with a city or- 
dinance requiring that “the owner or proprietor 
of such material’ shall cause lights to be placed 
upon the obstruction at night, though the con- 
struction of the building was in charge of an- 
other company.—R. O. Campbell Coal Co. v. 
White, Ga., 78 S. E. 1009. 


71. Negligence—Statutory Violation.—In an 
action for personal injuries based on the failure 
of the defendant to obey a statute, the viola- 
tion of the statute must be shown to have been 
the dominating cause of the injury.—Carlock v. 
Denver & R. G. R. Co., Colo., 133 Pac. 1103. 


72. Patents—Infringement.—One who appro- 
priates another’s patented invention, though he 
may add thereto another element to perform an 
additional function, is an infringer.—Stebler v. 
Riverside Heights Orange Growers’ Ass'n, C. C. 
A., 205 Fed. 735. 


73. Principal and Surety—Fraud.—That the 
fraudulent acts of third persons, or agreements 
of which the creditor has no knowledge when 
he accepted a note, induced a person to become 
a surety thereon, constitutes no defense in the 
creditor’s action against the surety.—Bnough- 
ton vy. Jos. Lazarus Co., Ga., 78 S. E. 1024. 


74..—Surety Company.—In order for a surety 
company to be relieved of liability, it must ap- 
pear that the breach of the assured contract, 
which it claims discharges its liability, is a sub- 
stantial one, working pecuniary disadvantage 
to the surety, or depriving it of some protection 
or privilege reserved in the bond.—Leiter v. 
Dwyer Plumbing & Heating Co., Ore., 133 Pac. 
1180. 

75. Railroads—Highway Crossings.—When a 
railroad company crosses a highway, the cross- 
ing is subject to the existing rights of the pub- 
lic, and the right to cross must be exercised so 
as not to interfere unreasonably with the right 
of the public to use it.——Mayor and Common 
Council of Hyattsville v. Washington, W. & G. 
R. Co., Md., 87 Atl. 828. 

76. Private Crossing.—Warning of the ap- 
proach of a train to a private crossing is not re- 
quired to be given, though the train passes 
through a tunnel 300 feet from the crossing.— 
Frank Steil Brewing Co. v. Washington, B. & 
A. Electric R. Co., Md., 87 Atl. 838. 

77. Reformation of Instruments—Mutual Mis- 
take—A deed which, by mutual mistake of the 
parties, conveys the entire tract, while intended 
by the parties to convey only an undivided half 
interest will be reforméd to express the inten- 
tion of the parties.—Fallen v. Weatherford, Tex., 
158 S. W. 1174. 

78. Removal of Causes—Diversity of Citizen- 
ship.—Right of a nonresident defendant to re- 
move the suit to a federal court could not be de- 
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feated by the act of the plaintiff in bringing the 
suit in a state in which neither the plaintiff nor 
the defendant resided.—Mattison y. Boston & M. 
R. R., U. S. D. C., 205 Fed. 821. 

79. Sales—Estoppel.—The giving of a note 
for the price will not estop the buyer from 
pleading failure of consideration, although the 
note was given after the discovery of the de- 
fects, where the seller promised to repair the 
defects and failed to do so.—Alpine Safe & Lock 
Co. v. W. E. Parsons & Bro., Ga., 78 S. E. 1023. 

80. Presumption from Possession.—As a 
rule, a bona fide purchaser of personalty only 
acquires the rights of the seller with certain 
exceptions, as where the owner puts in another's 
possession such evidence of the right to sell as 
would, in the ordinary course of business, estab- 








lish such right of disposal, when a sale to a 
bona fide purchaser will divest the owner of 
title—William J. Lemp Brewing Co. vy. Mantz, 
Md., 87 Atl. 814. 

81. Seire Facias—Definition of.—Scire facias 


is a judicial writ founded on matter of record, 
requiring the person against whom it is brought 
to show cause why the person bringing it should 
not have the advantage of the record, or why 
the record should not be annulled or vacated.— 
Parker v. Brottan, Md., 87 Atl. 756. 

82. Specific Performance — Discretion in 
Granting.—If the enforcement of an agreement 
would result in great damage to defendant and 
do plaintiff comparatively little good, specific 
performance will not be compelled.—McDowell 
v. Biddison, Md., 87 Atl. 752. 

83.——Personality.—That a contract involves 
personality is not of itself ground for refusing 
specific performance, the test being whether the 
party seeking such relief can be fully compen- 
sated in a legal action—Omaha Lumber Co. v. 
Co-operative Inv. Co., Colo., 183 Pac. 1112. 

S84. Street Railroads—Pedestrians. — Unless 
prohibited by ordinance, travelers have the same 
right to cross street railways between crossings 
as at the intersection of streets and recognized 
crossings.—Little Rock Ry. & Electric Co. v. 
Sledge, Ark., 158 S. W. 1096. 





85. Subrogation—Equity.—Subrogation is an 
equitable doctrine, depending upon no contract 
or privity, and proper to apply whenever per- 
sons other than mere volunteers pay a debt or 
demand which in equity and good conscience 
should have been satisfied by another.—Stroh v. 
O’Hearn, Mich., 142 N. W. 865. 

86. 





—Equitable Assignee.—Mortgagee, ad- 
vancing money with the express understanding 
that it was to be used in paying off prior mort- 
gages, and that it was to have a first lien, held 
to be treated as an equitable assignee of such 
mortgages, and subrogated to the prior mort- 
gagee’s rights, as against a judgment creditor 
of whose judgment it did not know and was not 
negligent in not discovering.—Southern Cotton 
Oil Co. v. Napoleon Hill Cotton Co., Ark., 158 S. 
W. 1082. 

S87. Time—Computation.—Under code  limit- 
ing proceedings on judgments to 12 years, where 
a judgment was entered October 19, 1899, and a 
scire facias to revive it was issued October 19, 
1911, it was not barred under the rule that the 
first day of the period should be excluded and 
the last day included.—Parker y. Brattan, Md., 
87 Atl. 756. ; 





88. Theaters and Shows—Police Power.—Mu- 
nicipal ordinance requiring owners or managers 
of theaters or opera houses to have in attend- 
ance at performances a member of the police 
force or fire department to see that all exits 
were unlocked and fire escapes ready for im- 
mediate use, and remained so throughout the 
performance, held a proper and reasonable ex- 
ercise of the city‘s police power.—City of Hart- 
ford v. Parsons, Conn., 87 Atl. 736. 

89. Trade Marks and Trade Names—Unfair 
Competition—Where another maker of an art- 
icle, after the patent thereon has expired, uses 
a trade-mark by which it has -become identi- 
fied, he must distinguish his good clearly from 
those of the original maker; and if he copies 
the dress of such maker’s goods, he is charge- 


able with unfair competition—Frank W. 
Whitcher Co. y. Sneierson, U. S. D. C., 205 Fed. 
767. 


90. Trusts—Evidence.—In a suit to establish 
a constructive trust, proof that is not clear nor 
so strong as to remove every reasonable doubt 
as to such trust is insufficient to establish it.— 
Rogero v. Rogero, Fla., 62 So. 899. 

91. Vendor and Purchaser — Installment 
Notes.—Where a vendor received purchase- 
money notes numbered from 1 to 104, and trans- 


ferred to another numbers 3 to 6, inclusive, a 
elause of the contract, providing that if any 
two of the notes remained unpaid at any one 


time then all of the remaining unpaid notes 
could be declared due, did not entitle the vendor 
to declare all the unpaid notes due upon the 
vendee’s failure to pay notes 2 and 3.—Lumpkin 
v. Greenlea, Ga., 78 S. E. 10038. 


92. Waters and Water Courses—Diversion.— 
A deed of a pond toa city, pending condemna- 
tion proceedings by it to condemn for a water 
supply, held to give the grantee right to divert 
and consume the waters, to the extinguishment 
of the grantor’s lower riparian rights.—In re 
Water Supply of City of New York, 143 N. Y. 
Supp. 45. 

93. Seepage Waters.—Seepage waters from 
irrigation ditches and reservoirs on their way 
back to a stream, which depends largely upon 
such waters for a flow sufficient to supply de- 
creed appropriations, are tributory to the 
stream and cannot, after being drained into the 
stream from the surface of the land, be there- 
after diverted by the grantee of the one drain- 
ing the land, to the injury of prior appropria- 
tions.—Comstock v. Ramsey, Colo., 133 Pac. 1107. 

94. Wills-—Charge on Land.—Where a father 
devised legacies to his two daughters, with the 
provision that they might be paid at the con- 
venience of the widow, who was given a life 
estate in his property, but in no case should 
payment be postponed more than 5 years, pay- 
ment to be made out of the proceeds of his 
farm, the payment of the legacies is a charge 
upon the land, and is not merely a lien upon 
the products thereof.—Stroh v. O’Hearn, Mich., 
142 N. W. 865. 

95.——Election.—Where testator, 
interest in real estate less than fee, attempted 
to devise the fee, and made another devise to 
the person owning the outstanding interest in 
the property, the latter was bound to elect be- 
tween the devise to him under the will and his 











having an 





outstanding interest.—Jurgenson v. Dana, 143 
N. Y. Supp. 67. , 

96. Heirs Defined.—The word “heirs” in a 
will prima facie means those who, in the ab- 


sence of a will, would be entitled to inherit 
from a deceased.—Beardsley vy. Fairchild, Conn., 
87 Atl. 737. 








